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Modern libertarian thought is essentially deductive in character. Building
from a foundation in natural law, libertarians derive the principte of non-
aggression; and from this they deduce the standards of a just society. Con-
sistency is the key word: what is permissible in the political sphere must be
compatible with the principle of nonaggression.

On the extreme wing of libertarian ideology are the individualist anar-
chists, who wish to dispense with government altogether. The quasi-
legitimate functions now performed by government, such as the administra-
tion of justice, can, the anarchists claim, be provided in the marketplace.
Although this private administration of justice was defended by some
nineteenth-century libertarians such as Gustave de Molinari and Benjamin
R. Tucker, its greatest exponent has been Murray Rothbard.!

Many objections have been leveled at free-market justice, perhaps the
most serious being that it is incompatible with the rule of law. Critics of this
theory envision a chaotic patchwork of competing agencies, each with its
own set of procedures and standards. Without a government to impose a
uniform system of (presumably) reliable and just procedures, these critics
foresee various criminal bands imposing their wills in the name of justice.

The anarchists, of course, disagree with this projection. (Indeed they
point out that the previous description applies to governments, past and
present.) Specifically, the individualist anarchists do not oppose the rule of
law. They argue that because the principles of justice are grounded in natu-
ral law, they thus fall within the province of human knowledge. Just as we
do not require a government to dictate what is true in science or history, so
we do not require a government to dictate standards and procedures in the
realm of justice. We should look to reason and facts, not to government,

For example, the specific content of law in a libertarian society can be

* The original version of this paper was delivered at the Sixth Annual Libertarian Scholars
Conference, Qctober 1978, at Princeton University.
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deduced with relative ease from a well-developed theory of property rights,
including a theory of title, acquisition and exchange. Similatly, the formai
aspects of law — that it be clearly specified in advance, impartially applied,
etc. —can be defended without recourse to government, Even the principles
of restitution (the libertarian substitute for “punishmnent™) are derived from
libertarian first principles and have nothing intrinsically to do with govern-
ment. Where, then, is the weak link that opens the door for a monopolistic
government?

Recently the issue of procedural law has come to the fore in libertarian
theory, largely as a result of Robert Nozick’s Anarchy, State, and Utopia.
Does a person have “procedural rights,” such as a “right to a fair trial”? If
so, can free-market agencies provide adequate protection for such rights?

Nozick’s conception of procedural rights is the latch with which he
opens the gate for his “ultraminimal state.” Does a person charged with a
crime have a right to have his guilt or innocence determined by a reliable
epistemological procedure? Yes, says Nozick (though he fails to explain
why}, so “a person may resist, in self-defense, if others try to apply to him
an unreliable or unfair procedure of justice.”?

For Nozick it is not enough that a person be guilty before others have a
right to punish him; those inflicting punishment must know that he is guilty.
A person may in fact be guilty, but if no one can prove his guilt, no one has
a right to punish him.

From this foundation, Nozick proceeds to argue that a dominant pro-
tection agency, in its effort to protect its clients from potentially unreliable
procedures, may forbid that its clients be tried by other agencies using less
reliable procedures. In thus establishing itself as an enforcer of legal stand-
ards, the dominant agency evolves though no morally impermissible steps
into an ultraminimal state —the final arbiter of law in that society.

Essential to Nozick’s argument is the assumption that legal procedures
are not a matter of knowledge. If, for instance, it is possible to verify objec-
tively that one procedure is valid whereas another one is not, then it does
not matter who employs the procedures in question. If a dominant agency
employs correct procedures, then it is morally right, but s0 is every other
agency which employs correct procedures. If, on the other hand, the domi-
nant agency employs incorrect procedures, then it is morally wrong, as is
every agency which employs such procedures. Thus, if there is an indepen-
dent verifiable standard by which to judge legal procedures, then Nozick’s
argument has no force whatever. That an agency believes in the reliability of
its procedures has nothing to do with the alleged right of that agency to
insist that other agencies conform to its standards. If the dominant agency
uscs what are in fact reliable procedures, then it cannot prevent other agen-
cies from using reliable procedures as well. If, on the contrary, the domi-
nant agency uses unreliable procedures, then to impose such procedures on
other agencies would be manifestly unjust.
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If we postulate objective procedures, therefore, the major issue becomes
what procedures are employed, not who employs them. The dominance of a
particular agency has nothing at all to do with this issue.

An interesting response to Nozick is contained in Randy Barnett’s
“Whither Anarchy? Has Robert Nozick Justified the State?” Adopting a
hard natural-rights position, Barnett flatly denies the existence of “natural
procedural rights.” Whether we know a person’s guilt or innocence

.. .may be relevant as a practical problem or even a moral problem {but}
1 question its relevance to issues of rights. .. .If the nature and moral
foundation of rights are what I alluded to earlier~a freedom to use
property, created along with property ownership — then epistemic con-
siderations cannot create or alter rights. The right of self-defense we
contend is a direct result of an infringement on a property right. Its pur-
pose is to protect and restore what is rightfully owned. Since it is onto-
logically grounded this right exists against an aggressor independently of
whether we know who the aggressor is. Consequently we are entitled to
take compensation from the actual aggressor whether or not we are sure
of his guilt, That is, the actual guilt or innocence of the suspect as op-
posed to our subjective knowledge of his guilt determines if taking resti-
tution from him is justified.?

I agree with Barnett that a Victim of invasion has the right to seek resti-
tution from the Invader, and that the actual guilt of the Invader is the only
germane issue (as far as the Victim is concerned). But Nozick raises an
important issue of knowledge of guilt and its relation to the enforcement of
justice. In adopting proceduratl rights, however, Nozick takes a wrong turn
and fails to see the solution to his own problem. The important social rela-
tion that generates the whole question of reliable procedures is not that
between the Victim and the Invader, but the relationship between the Victim
and impartial Third Parties. It is for his own safety, to prevent violent Third
Party intervention in his quest for restitution, that the Victim must concern
himself with matters of legal procedure.

Much of this essay is concerned with the elaboration and defense of the
above point. I shall attempt to deduce a theory of juridical procedure with-
out recourse to the phantom of “procedural rights.” Central to this discus-
sion is the notion of justice entrepreneurship with its two essential ingredi-
ents: restitutive risk and the presumption of invasion,

If, as I shall argue, it is possible to derive specific legal procedures from
the principle of nonaggression, then procedural law may be classed as a
branch of natural-law theory. 1t shall be possible to speak of juridical pro-
cedures—methods of ascertaining guilt and innocence — as correct or incor-
rect, just or unjust. This has important implications for anarchist theory,
for it presents to anarchism an objective standard by which to distinguish
legitimate agencies from outlaw agencies in a free market. Even among
those agencies which profess to uphold the libertarian principle of non-
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aggression, we shall be able to segregate those that employ invalid proce-
dures and thereby condemn them on that basis.?

Moreover, we shall see that the entrepreneurial function of Justice
Agencies — the source of profit for such agencies — provides a strong impetus
for fairness and impartiality. The idea that there must be a “super-agency”—a
state— to oversee lesser agencies is rejected totally. (Who, for instance, shall
oversee the super-agency?) Just as consumer response provides a reasonably
trustworthy mechanism in a free market to minimize frawd and deception,
so potential Third Party response provides a built-in check to minimize
deceit and unreliability by Justice Agencies.

{Throughout this paper terms such as “Invader,” “Victim"” and *“coer-
cion” are employed constantly. The reader unfamiliar with the use of such
terms in libertarian theory should consult the Appendix at the conclusion of
this essay.)

II

Justice is often defined as “rendering to each man his due,” and this is con-
sistent with the libertarian theory of justice. Libertarian justice is concerned
with rendering to the victim of invasion what is rightfully his— his property
(or the equivalent in value), plus compensation for loss of time, suffering,
etc. Libertarian justice is primarily a matter of restitution, not of punish-
ment in the conventional sense. The Invader is liable for the loss he inflicts
upon the Victim.

Before restitution can be accomplished, however, several preliminary is-
sues must be settled, Did a violation of rights occur? If so, who was respon-
sible? And what was the extent of the responsibility? These matters of fact
must be decided before the subject of restitution is germane, and they are
the first priority of a court of justice.

The first task of a court, therefore, is to settle an issue of knowledge:
Did or did not the accused commit the crime charged against him? A court,
as an arbiter of guilt and innocence, is the personification of epistemological
standards. It represents the social application of epistemological proce-
dures, whose purpose is to assess the rational basis for a given knowledge
claim — the charge of the plaintiff (the alleged Victim) against the defendant
(the alleged Invader). The onus of proof is on the plaintiff to prove his case
with certainty —i.e. “beyond reasonable doubt” —and the defendant is pre-
sumed innocent until proven otherwise.

A court works within a given system of law where its task is to apply
general legal standards to specific situations. Its function is that of the
minor premise in a deductive syllogism:

Major Premise: An Invader is legally bound to compensate his Victim for the loss in-
curred (a principle of libertarian law).

Minor Premise: Jones is an Invader (to be determined by the court).

Conclusion: Therefore, Jones is bound to compensate his Victim for the loss incurred.
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Because libertarian law is concerned only with the prohibition of inva-
sive actions, a fibertarian Justice Agency will concern itself only with matters
of alleged invasion. The first priority of a libertarian agency, to repeat, is to
settle an issue of knowledge. Can the allegation be established with cer-
tainty? Implicit within the procedures of a court there lurks a theory of
knowledge and certainty. The verdict of a court cannot be more reliable
than the epistemological underpinning on which it is based.

m

A satisfactory account of free-market courts of law (hereafter referred to as
Justice Agencies) must consider their entrepreneurial function—something
that has been largely neglecied in previous literature. A Justice Agency is
more than a “hired-hand” emptoyed for the efficient prosecution and appre-
hension of criminals. Much of the Justice Agency’s service is entrepreneur-
ial in nature. Specifically, the Agency assumes the burden of risk that
accompanies the use or threat of physical force in a free society. A client
contracts with a Justice Agency not only because the Agency is more
efficient in obtaining restitution, but also because the Agency is more likely
to overcome public suspicion that the force used to obtain restitution is of
an invasive rather than a restitutive nature. The degree to which an Agency
can minimize this risk is a measure of its reliability and, ultimately, the
source of its profit.

The risk referred to here stems from the right of Third Party interven-
tion. Where there exists a coercive state of affairs (say, between two per-
sons), a Third Party may forcibly intervene without the prior consent of the
Invader. (The consent of the Victim is assumed throughout this discussion.)
If A aggresses against B, a Third Party does not require the permission of A
in order to come to B’s defense. The coercive state of affairs initiated by the
Invader creates a situation where a Third Party may violently intervene in
behalf of the Victim in order to halt the invasive act.

The right of Third Party intervention is a corollary of one’s right to use
force in order to repel invasive acts, and it is a right which most libertarians
defend. But problems arise when this right is applied to specific situations,
particularly when a user of force fails to identify the kind of force he is
using {i.e., whether or not it is restitutive). If a Third Party observes force
or the threat of force, with no evidence that the force is justified, he will
rationally conclude that he is witnessing an invasive act in which he has the
right to intervene. And, as I shall argue later, the Third Party in this circum-
stance is morally justified in exercising his right of intervention. If an error
is made—if a Third Party mistakenly intervenes with a true Victim seeking
restitution — the responsibility for error rests with the Victim who failed to
identify publicly his violent act as one of restitution.

This problem may be illustrated by considering Crusoe and Friday alone
on an island. If Crusoe steals some of Friday’s coconuts, and if there is no
doubt in Friday’s mind as to Crusoe’s guilt, then Friday need not resort to
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the intermediary of a trial in order to take restitutive action against Crusoe.
He may take immediate action, using force if necessary, to regain his
property. '

Now consider the same situation with the addition of a Third Party who
is absent during Crusoe’s theft. Suppose that Friday makes no attempt to
inform the Third Party of Crusoe’s deed, or that Friday charges Crusoe
with the theft but provides no evidence to substantiate the allegation. (Cru-
soe, of course, denies the charge.) Friday proceeds to invade Crusoe’s hut in
an attempt to reclaim his coconuts (or the equivalent in value), Crusoe, in
the meantime, screams that he is being aggressed against and solicits the aid
of the Third Party to restrain Friday. The Third Party intervenes, using
force to stop Friday.

Friday, acting on his knowledge, is morally justified in seeking restitu-
tion. But the Third Party, acting on Ais knowledge, is (as I shall argue) justi-
fied in coming to the “defense” of Crusoe, the apparent Victim. With the
existence of a Third Party, Friday’s act of restitution—when no effort is
made to enlighten the Third Party as to the circumstances —becomes a high-
risk activity. It exposes Friday to potential harm for which he has no legiti-
mate redress. That is to say, if a Third Party, believing Friday to be the true
Invader, injures him in the process of resisting his “invasive” act, Friday
cannot then seek restitution from the Third Party. Friday’s failure to pro-
vide public notice and proof of his claim against Crusoe, generates an inevi-
table clash between Friday and the Third Party —a clash, it must be noted,
that Friday could have avoided but did not. The responsibility for this Third
Party conflict, therefore, rests with Friday; and he undertakes private resti-
tution against Crusoe at his own risk.

From the potential conflict of Friday and the Third Party, there arises a
need for a “public trial” to ascertain Crusoe’s guilt or innocence. This trial is
required not because of special “procedural rights™ supposedly possessed by
Crusoe (such as the “right to a fair trial”}, but because this public demon-
stration of Crusoe’s guilt is the only way to eradicate or minimize the poten-
tial conflict between Friday and a Third Party. By allowing the Third Party
to examine the basis of Friday’s allegation against Crusoe, with the oppor-
tunity for Crusoe to respond, it is possible to harmonize the knowledge of
Friday (that Crusoe is guilty) with the knowledge of the Third Party, so that
the Third Party can cooperate (or at least not interfere) with Friday’s quest
for restitution.

The same principles apply to any society of three or more persons.
Impartial Third Parties are not privy to the special experience of a Victim
seeking restitution. Man’s knowledge is limited — he is not omniscient —and
individuals must act on the context of knowledge available to them. Friday
may be a true Victim seeking restitution, but this fact may be inaccessible to
others. Friday knows it, and Crusoe (presumably) knows it; but Third
Parties do not. If Crusoe denies the charge of theft, and if Friday fails to
substantiate it, then Third Parties are epistemologically obliged to view
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Friday as an Invader. Given their context of knowledge, there is no other
rational option.

Thus, whoever employs unidentified force in a free society is engaging in
a high-risk activity because of possible Third Party intervention, One who
uses force, or threatens the use of force, is presumed by Third Parties to be
the Invader unless there is evidence to the contrary. Although a Victim of
invasion has the moral right to seek restitution from the Invader, and need
not solicit the permission of others to do so, he faces the risk of violent
Third Party intervention if he fails to verify his charge publicly. This poten-
tial conflict is a result of a “knowledge gap” between the Victim and inaum-
erable Third Parties.

To put it another way (and as a lead-in to the subject of entrepreneur-
ship), there is a fack of coordination between the knowledge of the Victim
and the knowledge of Third Parties. Consequently, there is a potential lack
of coordination between the actions of the Victim (force used to gain resti-
tution) and the gcfions of Third Parties (force used to repel the apparent
Invader). This absence of coordiniation creates a high level of risk for one
who secks restitution in a free society without prior verification of his claim
in a public forum.

The major problem, therefore, confronting a Victim who desires restitu-
tion in a libertarian legal system, is as follows: How can the Victim regain
what is rightfully his, by force if necessary, and avoid being branded in the
public eye as a common Invader? How can he bridge the “knowledge gap”
between himself and Third Parties? That is to say, how can the Victim coor-
dinate his restitutive action with the action of Third Parties?

Here we must look to Justice Agencies on a free market. The Victim, by
hiring a Justice Agency, transfers the risk discussed above (restitutive risk)
from himself to the Agency, It is the business of an Agency to coordinate
the knowledge of the Victim with the knowledge of Third Parties —the
public in general —and thereby minimize the likelihood of public condem-
nation as an Invader when restitutive action is taken.

If an Agency successfully demonstrates, in a public forum, its client’s
case, then it may seck restitution from the Invader without fear of Third
Party intervention. But if the Agency takes restitutive action without suffi-
cient public verification, then it assumes the risk of Third Party interven-
tion. In either case, the client is protected. He has contracted with the
agency not only to effect restitution but to bear the risk of this activity. This
transfer of restitutive risk constitutes @ major function of a Justice Agency,
and this is the aspect that I have described as entrepreneurial,

v

The concept of entrepreneurship has been developed by “Austrian” econo-
mists within the framework of catallactics, that branch of praxeology which
studies “all market phenomena with all their roots, ramifications, and con-
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sequences.”® Human action entails change (such as a shift in subjective
value preferences); and change, coupled with man’s “imperfect” knowledge,
introduces uncertainty into the marketplace. This creates a role for the
entreprencur. As Ludwig von Mises puts it:

The term entrepreneur as used by catallactic theory means: acting man
exclusively seen from the aspect of the uncertainty inherent in every
action. In using this term one must never forget that every action is em-
bedded in the flux of time and therefore involves a speculation.’

Every action, because it entails some degree of uncertainty and hence
speculation, has an entrepreneurial aspect, In the marketplace, however, we
may identify professional entrepreneurs as those who speciglize in risk and
speculation for profit. No real economy ever achieves a state of perfect equi-
librium—the “evenly rotating economy” of economic theory —and the dis-
equilibrium of the market generates the demarid for entrepreneurs.

In his recent book, Competition and Entrepreneurship, Israel Kirzner
elaborates brilliantly on the entrepreneurial function in the marketplace. He
stresses less than Mises the speculative aspect of entrepreneurship and
develops instead the notion of entrepreneurial alertness—the recognition
“that an opportunity for profit does exist.”®

A basic problem of the marketplace, Kirzner points out, is the coordina-
tion of many different bits and pieces of information among market partici-
pants. The conditions for a profitable exchange may exist, but if the poten-
tial participants do not perceive this opportunity, the exchange cannot
occur, This is where the entrepreneur may profitably intervene.

If A would be prepared to offer as much as twenty oranges for a quan-
tity of B’s apples, and B would be prepared to accept, in exchange for
his apples, any number of oranges greater than ten, then (as long as A
and B are each unaware of the opportunity presented by the attitude of
the other) entrepreneurial profit can be secured by buying B’s apples at a
price (in oranges) greater than ten and then reselling them to A for a
price less than twenty.?

Where A and B are unaware of the potential trade, Kirzner says, we
have “an absence of coordination.” The entrepreneur, alert to this oppor-
tunity, is able to coordinate the desires of A and B; and this “coordination
of information ensures coordination of action.”

The opportunity for entrepreneurial profit derives from the knowledge
gap between A and B, both of whom desire to trade but are unaware of the
possibility. There would be no entrepreneurial role in a world populated by
omniscient beings. The absence of coordination Kirzner refers to is the
result of man’s limited knowledge. The entrepreneur thus functions as a
conduit of information among market participants.

The manner in which I apply the entrepreneurial function to Justice
Agencies should now be fairly apparent. Before proceeding, however, 1
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must acknowledge the significant differences between entrepreneurship in
the realm of voluntary exchange and entrepreneurship as I apply it to resti-
tutive force. For one thing, cataliactic risk differs from restitutive risk. The
former entails the possibility of economic loss, unfulfilled expectations or
frustrated preferences. But the latter may lead to violence and a breach of
justice.

Nevertheless, despite such differences, I believe there are sufficient paral-
lels between market entrepreneurship and Justice Agencies to justify using
the term in this context. I shall now summarize the entrepreneurial function
of Justice Agencies, using the term “catallactic entrepreneur” to refer to the
market entrepreneur of Mises and Kirzner, and the term “justice entrepre-
neur” to refer to my extension of this concept to free-market Justice
Agencies.,

Just as man’s limited knowledge creates a function for the catallactic
entrepreneur, so it creates a function for the justice entrepreneur. The
knowledge gap between a Victim and Third Parties that will inevitably
result in a violent clash opens the door for profit to one who can successfully
bridge this gap. The justice entrepreneur, like the catallactic entrepreneur,
seeks to coordinate disparate bits of information and thereby harmonize the
actions of different individuals who operate from different contexts of
knowledge.

As we have seen, for a market exchange to occur, it is not enough for the
opportunity for exchange to exist. The potential participants must perceive
this opportunity, and the success of an entrepreneur in transmitting infor-
mation is a source of his profit. Similarly, for justice to be implemented in a
free society, it is not enough for a Victim to know the justice of his cause.
Because of restitutive risk, he is obliged to transmit his knowledge to the
public at large; and the ability of a justice entrepreneur to fulfill this task is
a source of his profit.

The entrepreneurial function of a Justice Agency provides a built-in
safeguard to insure fairness and impartiality. It is not out of altruistic con-
cern for the accused that an Agency strives to be scrupulously fair in its pro-
ceedings, but out of simple self-intetest. An Agency can fulfill its entrepre-
neurial function of preventing Third Party intervention only if it is generally
regarded as fair and reliable. 1f an agency conducts unfair or secretive trials,
it would fail to gain esteem in the public eye and thereby defeat its own pur-
pose. The Agency would be viewed as a common Invader, and any resti-
tutive action on its part would be subject to legitimate Third Party inter-
vention,

Unlike the catallactic entrepreneur, the “alertness” of a Justice Agency is
its ability to recognize prospective cases involving restitutive risk where
there is a reasonable chance to verify the client’s allegation publicly. Its own
public reputation — the vital key to its success as an agency -- demands that it
shun fabricated or poorly founded accusations. The fear of governmental-
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ists that free-market Agencies will sell mock-justice to the highest bidder
without regard for justice, objectivity and reliable procedures is without
foundation. That an Agency claims to be using restitutive force is not suffi-
cient to prevent Third Party intervention. If an Agency employs force, then,
like an individual, it is presumed to be an Invader unless there is proof to
the contrary. For an Agency to use (allegedly) restitutive force without pub-
lic verification is to brand itself an outlaw in the public eye.

Later in this essay we shall explore further how the entrepreneurial func-
tion of Justice Agencies generates objective standards with which to distin-
guish a legitimate agency from an outlaw agency. Moreover, we shall see
that this notion of justice entrepreneurship dispenses with the problem of
“procedural rights,” as well as providing the basis to answer most of the
objections raised by critics of free-market Justice Agencies. Before moving
to another subject, however, we should consider briefly another way in
which a Justice Agency functions as an entrepreneur.

We have thus far stressed the coordination aspect of justice entrepre-
neurship and neglected the speculative aspect mentioned by Mises in a pre-
vious passage. But justice entrepreneurship is speculative to a degree as well
because man, a fallible being, may err even in the best of circumstances. A
reliable Agency may find a man guilty of invasion and use restitutive force
against him only to have evidence appear at a later time that establishes the
man’s innocence. In such a case, of course, the Agency is required to com-
pensate the falsely convicted individual,

When an individual contracts with an Agency to seek restitution, he thus
pays the Agency to perform two basic entrepreneurial functions:

1. The Agency assumes the burden of restitutive risk, and it attempts to
minimize or eliminate this risk by coordinating the knowledge of its client
(the purported Victim) with the knowledge of Third Parties, thereby
avoiding the clash of violent Third Party intervention. The less conflict
involved in restitutive action, the greater is the possibility of satisfying the
client’s desire to be compensated for his loss. Thus, it is in the Agency’s
interest to employ impartial, reliable procedures; and it is in the Victim’s in-
terest to seek out an Agency with precisely this reputation.

2. The agency assumes the burden of future uncertainty, where future
information may overturn present knowledge. Again, it is to an Agency’s
interest to employ reliable procedures in order to minimize, to the greatest
extent possible, the element of future uncertainty; and it is to the Victim’s
interest to seek out such an Agency.

v

We have seen that a major entrepreneurial function of a Justice Agency is to
bear restitutive risk., An Agency’s expertise is measured by its ability to
negate this risk through public verification and dissemination of a knowl-
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edge claim— the allegation of the plaintiff against the defendant. This dis-
cussion of justice entrepreneurship obviously hinges on the notion of “resti-
tutive risk” —the right of Third Party intervention when a purported Victim
employs restitutive force without public verification of his claim. We shall
now examine restitutive risk in more detail.

There are two issues to consider: first, the right of Third Party interven-
tion itself and, second, the application of this right to particular situations.

As indicated previously, the right of Third Party intervention is a right
to which most libertarians subscribe. Just as there is nothing in the principle
of nonaggression that prohibits the use of violence in self-defense, so there
is nothing that prohibits a Third Party using violence in defense of a Victim.
If it is legitimate to use violence fo counteract invasion, then any person
may employ such violence whether or not that person is the Victim,

But a difficulty arises over the application of this right. The knowledge
gap stressed earlier between a Victim and a Third Party is the rule rather
than the exception. Unless a special effort is made to inform Third Parties,
they rarely have access to the details of a dispute involving restitutive force.
Of course it might be argued that the Third Party should ascertain relevant
facts before exercising the right of intervention. If a Victim is morally
authorized to seek restitution, he is right — period. Why must a Victim jus-
tify his restitutive violence for the benefit of Third Parties?

We must remember the purpose of public verification: it is not to justify
the Victim’s restitutive act moraily, but to identify the kind of action he is
taking. The potential misunderstanding between a Victim and Third Parties
is factual, not evaluative. Violent acts do not bear external characteristics
which enable one visually to distinguish between invasion and restitution.
Invasion, for instance, may involve fraud without overt violence, in which
case the Victim may be the first (and only) one to employ actual violence in
his quest for restitution. The distinction between invasion and restitution
can be drawn only with reference to property rights and property titles, and
such particularized information is rarely accessible to Third Parties without
deliberate effort.

In our previous illustration, Friday believes with good reason that Cru-
soe is an Invader. But the Third Party (who sees only Friday’s violence
against Crusoe) believes with equally good reason, given the context of his
knowledge, that Friday is the Invader. This knowledge gap is caused by
man’s ron-omniscience, and it gives rise to the key question: Who has the
primary responsibility to bridge this gap, the Victim or the Third Party?

To maintain that the Third Party is obligated to know the relevant facts
(who is the actual Victim, etc.) before he has the right to intervene in a coer-
cive state of affairs is to erect what is in most cases an insurmountable bar-
rier that effectively blocks any use of Third Party intervention whatever.
Violent acts often occur suddenly, without previous warning; and to coun-
teract the damage of violence usually requires quick and decisive response.
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If a Third Party is required to investigate property titles before he intervenes
in defense of the apparent Victim, the violent act will be concluded long
before the Third Party reaches first base.

I contend that a contextual application of the right of Third Party inter-
vention—~an application that takes into account man’s limited knowledge —
places major responsibility upon the Victim. There is a principle operative
here that I shall call the presumption of invasion. This principle states that
the person who is observed to initiate violence, or the threat of violence, is
presumed to be the Invader unless there is evidence to the contrary. 1f a Vic-
tim employs restitutive force, he assumes the burden of proof. As a user of
violence in a free society, the presumption is against him; and he must over-
come this presumption or face the consequences.

As a fulcrum for our discussion of this topic, consider another hypothet-
ical example. B believes, rightly or wrongly, that C stole his wallet contain-
ing $100 at a party the day before. B sees C on the street, confronts him and
demands his money back. C denies everything and an argument ensues. B
then wrestles C to the ground and attempts to extract C’s wallet so that B
can regain what (he believes) is rightfully his. C calls for help, and an impatr-
tial Third Party —a passerby who knows neither B nor C—comes to C’s aid.
The Third Party fractures B’s arm in an attempt to restrain him.

At this point, we do not know whether C did in fact steal B’s wallet, so
we cannot assess the validity of B’s claim against him. Indeed, the Third
Party in this example does not even know (as we do) of B’s beligf that C
stole his wallet. He sees only B’s physical assault of C, and he forms his
judgment —that B is the Invader —on this basis.

If the presumption of invasion is correct, then we can state that the
intervention of the Third Party is justified regardliess of the validity of B’s
initial claim against C. The relation between B and C is one thing; the rela-
tion between B and the Third Party is another. And even if B does have a
legitimate claim of restitution against C, this does not give B a blank check
to gain restitution by any method he chooses. If B creates a situation that is
bound to engender Third Party misunderstanding and intervention, then he
must shoulder the risk of his action.

The alternative to the presumption of invasion is to hold that the Third
Party was justified only if C was innocent of the original theft. If, on the
other hand, C was guilty —if B was seeking legitimate restitution—then the
Third Party’s intervention, instead of being a defense of C, was in fact an
act of invasion against B. In this case, the Third Party would be liable to
compensate B for the injury inflicted upon him.

This latter interpretation requires virtual omniscience on the part of the
Third Party and should be rejected on that basis. Any ethical or political
theory must be grounded in the recognition that man is neither omniscient
nor infallible. And since justice is concerned, at least in part, with a ques-
tion of knowledge (guilt and innocence), a reasonable theory of justice can
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be derived only within a contextualist framework. We can no more reguire
omniscience and infallibility in the sphere of justice than we can require
then in other areas of knowledge.'®

In maintaining that the onus of proof lies with B rather than the Third
Party, we are asserting, in effect, that the Third Party cannot be held re-
sponsible for his lack of omniscience, True, B may have knowledge that the
Third Party lacks—and in this sense B may be “right” —but B cannot rea-
sonably expect others to have mystical insight into his private world of
knowledge. B takes an action against C that would be regarded by any
“reasonable man” as invasive. Overt violence is the most obvious and
primitive form of invasive action. In a libertarian society, it is the most sus-
pect activity in which one can engage. Although violence is not always in-
vasive, it i5 presumed to be in the absence of contrary evidence. B, in opting
for violence against C to effect restitution, automatically brings a wary pub-
lic eye upon himself. He creates a situation where Third Party intervention
seems appropriate. If things are not as they seem, then B must show why
they are not. In the absence of public verification, Third Parties will regard
B as the true Invader, and B assumes the risk of being so identified.

We have seen that the presumption of invasion lies with the apparent ini-
tiator of violence (or what we may term the “proximate” user of violence).
This principle may be further illustrated by viewing the dispute between B
and C from the perspective of the Third Party.

Prior to witnessing B’s violence against C, the Third Party has no knowl-
edge of B or C and no knowledge of a relationship between them. When the
Third Party observes B’s violence against C, he may infer with absolute con-
fidence that a coercive relationship now obtains between B and C.

The proximate user of violence (B in our case) may be the Invader, or he
may be the Victim seeking redress. In either case, B’s violence establishes
with certainty to any observer that a coercive state of affairs exists between
B and C. His violence is a visible public announcement of this fact. By his
action, B communicates a message to the public in general: he notifies them
of a coercive state in which they have the right to intervene.

Thus far the Third Party has progressed from a condition of tabula rasa
concerning B and C to the knowledge that he has the moral right to inter-
vene somehow in the relationship. This is where his certainty stops, how-
ever, as he does not have knowledge of the total context in which the dispute
occurred. And this is where the presumption of invasion comes into play.

The Third Party has two basic options at this point (assuming he does
not ignore the situation altogether): (1) he may assume that B, the proxi-
mate user of violence, is the true Invader; or (2) he may assume that C, the
apparent Victim, is actually the true Invader.

Given the Third Party’s context of knowledge, (1) is rational thing to
believe. Although the evidence against B is only partial (because the Third
Party’s knowledge is incomplete), the evidence against C, by comparison, is
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nonexistent. Even partial evidence is overwhelming when weighed against
no evidence at all. The Third Party has reason to believe that B is the true
Invader. It was B, after all, who used violence, so it was B who chose to
announce the coercive state between himself and C. For the Third Party to
speculate, contrary to appearance, that C is the Invader and B is the Victim
would be totally arbitrary and hence irrational. In other words, C is pre-
sumed innocent until proven guilty. And if B’s violence is based on a knowl-
edge claim of C’s guilt, then B has the onus of proof to demonstrate his
claim. Failure to do so leaves the presumption of invasion with B.

The presumption of invasion, therefore, is an extension of the principle
that reasonable belief and action are based on evidence. And where there
are two competing propositions, one with supporting evidence and the other
without such evidence, the former proposition demands assent over the
latter.

Another way to analyze the presumption of invasion— one that empha-
sizes more the obligation of a Victim to bridge the knowledge gap between
himself and Third Parties—is to distinguish between behavior and action.
Behavior, as [ use the term here, refers to the outward, observable manifes-
tations of human action. Action, on the other hand, is behavior viewed
within a wider perspective of context and purpose.

The same kind of behavior may, in different circumstances, constitute
different kinds of action. For instance, scratching one’s head during a con-
versation may indicate nothing except that one’s scalp itches. But if a base-
ball coach scratches his head during a game, it may be an important signal
to a player. The behavior in these two cases is basically identical, but the
purpose of the behavior, as well as the context in which the behavior occurs,
are radically different. We are dealing with similar units of behavior but es-
sentially different kinds of action. o

The same is true of physical violence. Violence is an observable and
easily identified unit of behavior in most cases. But violent behavior may, in
different contexts, constitute different kinds of actions. Specifically, violent
behavior can be either invasive action or noninvasive action. As far as
moral and political theory are concerned, these are different kinds of actions
altogether; they stand on opposite sides of the fence in regard to property
titles.

When a Third Party sees B’s violence against C, he observes the behavior
of B, not the action of B. That is to say, the Third Party witnesses the out-
ward manifestation of violence, but he cannot similarly witness the purpose
and context that give meaning to B’s behavior. The Third Party infers that
B’s violent behavior ¢onstitutes invasive action.

I maintain that the Third Party’s inference is justified and, moreover,
that B, in using unidentified violence, actually communicates through his
behavior that he is an Invader. To defend this notion of behavioral com-
munication adequately would require an essay in itself, so I can only outline
the subject here.
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Many kinds of behavior have conceptual significance within given socie-
ties. Behavior can convey a message as surely as words—indeed, language is
itself a kind of behavior —and just as verbal communication is made pos-
sible by a common understanding about the meaning of words, so nonver-
bal communication is made possible by a common understanding about the
significance of behavior. Within a certain society, for instance, a specific
gesture may be generally understood to convey an insult. From an observ-
able unit of behavior, individuals in that society will infer that an action of
insult has occured. This creates what we may dub a “presumption of insult.”
That is, anyone who uses this gesture in normal circumstances is presumed
to be conveying an insult. The inferred link between the observable behav-
ior and the presumed action is normal and natural within this society, so
there is a prima facie case against anyone who engages in behavior of this
variety, If the gesture-user does not wish to convey the commonly under-
stood message, then the burden is with him to explain the extenuating cir-
cumstances. In lieu of this explanation, he cannot be surprised when others
respond as if they have been insulted. Indeed, they have no reason to think
otherwise.

The similarity between the presumption of invasion and the “presump-
tion of insult” should be obvious. I am arguing that the inference from
observed violence to invasive action is naturally to be expected, especially in
a libertarian society. B, in using violence against C, sends a signal of “invas-
ive actiory” through his behavior. If this is not the true significance of B’s
behavior, then he has the burden to explain its true meaning. There is a
prima facie case against the proximate user of violence, and it is up to him
to convince Third Parties that things, in his case at least, are not as they
seem.

A possible objection to the preceding argument is that it relies on con-
ventional understanding about the significance of behavior. And where we
rely on convention, we enter a problematic area where clear standards based
on natural law rarely fare well.

In response to this, I must point out, as was mentioned previously, that
language itself is conventional. If one argues that behavior has no particular
conceptual significance, why not say the same for language? Suppose a man
threatens to kill me, and I take action I deem appropriate to defend myself.
The words, “I am going to kill you,” signify a threat to me upon which I
base my response.

But suppose my attacker later claims that “kill” does not mean the same
thing to him as it does to me. Words, after all, are conventional, and where
in nature is it written that “kill” must mean one thing and not another?
“Kill,” my attacker claims, does not signify a threat in his vocabulary;
instead, it signifies something akin to worship and reverence. So my at-
tacker’s words really communicated his desire to worship and revere me.

What if I injure this man in my response to a perceived threat, If he can
convince a judge and jury that “kill” does indeed signify “worship” to him,
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must I then compensate him for his injury? Am [ now to be condemned as
an Invader because I used violence in response to a misinterpreted threat?

In this case it is clear that I had good reason to believe I was going to be
attacked, even if my understanding of the situation rested upon mere “con-
vention.” Perhaps I misinterpreted the intended meaning of my assailant’s
words, but he must bear the lion’s share of responsibility for this misunder-
standing. Although he was not technically an Invader, he cannot rightfully
demand compensation from me for his injury.

Any approach to justice that ignores the contextual implications of
language and behavior will, in the final analysis, create more problems than
it solves. Suppose we cast aside contextualism and the presumption of inva-
sion for a more absolutist approach to the problems of invasion and res-
titution. Enough of this talk about presumption and reasonable belief — let
us consider only the facts. If a person violates property rights and property
titles, he is an Invader — period. In our previous example of B seeking resti-
tution from C, if C really is a thief, then B has a right to get his money back,
by force if necessary. Hence, if a Third Party intervenes with B’s restitutive
force and injures B in the process, then the Third Party is an Invader vis-a-
vis B and must compensate him for his injury.

One of the many problems with this approach is that it cannot deal ade-
quately with threats of violence. A simple threat of violence is not a trans-
gression of property titles; it expresses an infent to transgress. If a man
walks up to me and points a gun at my head, [ am not required to wait until
he pulls the trigger before I have the right to use force against him. His
behavior conveys a message —an intent to invade—and [ have the right to
use defensive violence. Let us say that I deliver a karate chop and send the
attacker to the hospital.

But suppose that the attack was a joke. The gun was simply a toy, and
my apparent assailant was actually hired by some friends of mine to play a
prank. There was no real weapon and no intent to invade. And the prank-
ster never stated his intent to harm me. He simply pointed a toy at me which
1 misperceived as a real pistol, thereby inferring that his action was invasive
in nature. It is my mistake. Does this mean that the prankster can rightfully
demand compensation from me for his injury?

Yes, according to the absolutist approach. No, according to the con-
textualist approach. There was, in fact, no invasive action, so my violence
against the prankster was, according to the absolutist theory, an act of
invasion against #im. (In objective terms, I violated his right to play a non-
invasive joke.) The contextualist approach, on the contrary, maintains that
my inference of invasion was justified, given the knowledge available to me;
and that the prankster, in exhibiting behavior that ordinarily conveys inva-
sion, must assume the risk of this behavior,

Even where a threat is genuine, an absolutist theory cannot justify
defensive violence prior to the actual infliction of the invasive violence.
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Threats always entail communication and inference. One cannot perceive a
threat per se; one concludes that a threat exists through a process of reason-
ing. And if we prohibit references to presumptions, reasonable expectations
and contexts of knowledge, we destroy the very foundation that gives mean-
ing to the concept of “threat” in the first place.

Vi

Having laid the foundation for restitutive risk, we shall now return to jus-
tice entrepreneurship and explore its ability to solve some problems facing a
free-market legal system.

A major purpose of this essay is to derive legal procedures from the
principle of nonaggression without recourse to special procedural rights.
From one’s own right to use violence to halt invasion, there flows the right
of Third Party intervention. This right, when applied contextually, leads to
the need for a public trial before a Victim employs restitutive force.

We have stressed that the foundation for juridical procedures does not
lie in procedural rights of the accused. An alleged Invader will be presumed
innocent in the public eye, regardless of his actual guilt or innocence, until
his accuser proves the allegation in a public forum. Pre-trial violence
against the accused will be viewed as invasion and subject to Third Party
intervention. Thus, it is not the accused’s “right to a fair trial” that protects
him but the presumption of invasion against anyone who uses force against
him. The accused has the same basic right as everyone else — the right to be
free from invasion—and this right is sufficient for his protection.

It is not the Victim-Invader relationship that generates the need for juri-
dical procedures but the Viciim-Third Party relationship. A Victim has a
compelling but purely self-interested reason for submitting his grievance to
a reputable Justice Agency for trial. This is the safest way to delegate resti-
tutive risk and minimize the tikelihood of Third Party intervention.

If my argument is sound, if the entrepreneurial function of a Justice
Agency is to minimize restitutive risk by defeating.the presumption of inva-
sion, then we have a tolerably clear standard by which to gauge the legiti-
macy of an Agency in a free market. If the Agency must provide public veri-
fication of a knowledge claim, then we can deduce the minimum procedures
a court must follow to avoid condemnation as an “outlaw agency.” Full
elaboration and defense of these procedures would require a separate essay;
here we can only sketch an outline that will hopefully stimulate further
discussion.

There are two aspects to court procedure: (1) the public aspect and (2)
the verification aspect. We shall consider these two aspects separately.

1. The Public Aspect
A trial must be public. A secret trial, unless requested by the defendant,
negates the entrepreneurial function of a trial and is invalid on this ground
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alone. There may be legitimate disagreements over the specifics that qualify
a trial as public, but certain minimum requirements are, I think, beyond
dispute.

(a) There must be public access to the trial itself. Interested Third
Parties must be admitted to observe the proceedings (unless the defendant
wishes to exclude them),

(b) The details of court procedure must be accessible to the public.
Every Agency must have a “charter” wherein its rules and regulations are
clearly specified.

(c) Careful records of every trial must be kept to permit Third Party
examination and review of the proceedings. (The court, however, need not
bear the expense of providing transcripts, although it may volunteer to do
so for special review agencies in order to maintain its reputation.)

{d) A court must have a mechanism to disseminate its verdict to the
public at large. This is where the reputation and integrity of an Agency play
a major role, If a respected Agency wishes to serve public notice of a
“gnilty” verdict and an intent to use restitutive force, an announcement to
this effect sent to other agencies (with an opportunity for them to challenge
the verdict), combined with the implementation of restitution by
uniformed, easily identifiable representatives of this Agency, will probably
be sufficient to prevent Third Party intervention (or at least shift the
presumption of invasion to the Third Party).

2. The Verification Aspect

In considering verification procedures, we must remember that the pre-
sumption of invasion places the onus of proof entirely upon the Justice
Agency. And this onus pertains not only to specific verdicts but to the pro-
cedures themselves,

Suppose the “Lipton Agency” ascertains guilt and innocence by reading
tea leaves, or the “Geller Agency” employs a professional psychic to read
the accused’s mind. Such agencies would have the responsibility to provide
rigorous philosophical and scientific justification for their methodologies.
Third Parties need not prove the unreliability of these procedures; rather,
they are assumed to be unreliable until and unless the Agency employing
them proves otherwise. Failure to do so will result in condemnation of the
Agency as an outlaw.

(Incidentally, this underscores the vital importance of a general regard
for reason among the members of a society. Juridical standards usually re-
flect the intellectual standards of a culture. For medieval jurists who be-
lieved that God would intervene in behalf of the innocent, trial by combat
and trial by ordeal were quite logical. The evolution of rational standards
within the common law tradition reflects a parallel intellectual maturation.)

Some of the specific verification procedures required from a Justice
Agency are as follows:
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(2) A Justice Agency may not employ force against a defendant prior to
his conviction. The defendant is innocent until proven guilty. This means
that a defendant, in effect, wili be invited to attend his trial; and if he refuses
he will be tried in absentia.

(b) An Agency does not have the right of subpoena unless by prior con-
tractual agreement with those within its jurisdiction.

(c) An Agency must prove a defendant’s guilt beyond “reasonable
doubt.” Anything less will not absolve it of the presumption of invasion.

{d) An Agency, in order to reinforce its good intentions and reputation,
should provide a defendant with reasonable latitude in the choice of specific
procedures. For example, the defendant may have a choice of a jury up to,
say, twenty members, composed of professional jurors or laypersons hired
for the one occasion, Or the defendant may select a judge or panel of judges
from an independent agency, thus separating the prosecution of his case
from its resolution, There are many possible variations here, and in practice
the reasonable options would be agreed upon in the legal profession, but the
underlying principle must not be forgotten. It is the Agency that must jus-
tify itself, not the defendant. The fewer options provided by an Agency, the
less willingness it displays to accommodate the reasonable requests of the
defendant, the more its credibility will suffer. The self-interest of the
Agency demands flexibitity.

(e) The Agency must provide a defendant with defense counse! of his
choice, within an established price range. If the defendant is found inno-
cent, the Agency must absorb the cost (or pass it on to its client, per their
contract). If the defendant is found guilty, the cost of defense and other
court costs may be added to the restitution.

Of all the principles discussed thus far, this may seem the most doubtful.
But it can be defended on epistemological grounds. To adequately test the
procedures and conclusion of a specialized discipline requires a specialist in
that field. A layman, for instance, usually lacks the knowledge and skill to
investigate thoroughly the conclusion of a physicist or mathematician. And
a professional who subjected his conclusions only to laymen, while avoiding
the examination of his colleagues, would properly be held in low esteem,

We have a similar situation in the legal profession. There is good reason
to believe that a libertarian legal system would be far less complex than we
have presentiy, but the areas of contract law and criminal jurisprudence
would still have complex areas. There may be technical “gray areas” con-
cerning the admissibility of lie detector tests or “voice prints.” Such topics
would require one specially trained in the legal profession.

If a court is to reach a verdict with certainty, then, like any claim to cer-
tainty, its procedures must be capable of withstanding critical scrutiny. If a
court convicts a defendant who, let us say, cannot afford to hire a defense
counset while refusing to furnish him with competent assistance, then the
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verdict of that court must be viewed with great suspicion. Subjecting its own
procedures to independent, competent criticism is part and parcel of the
Justice Agency’s role of public verification.

In other words, if an Agency is to defeat the presumption of invasion, it
must present the strongest case possible. And a trial without a defense coun-
sel is certainly nof the strongest case possible, This alone creates a serious
doubt as to the Agency’s integrity, and it may possibly lead to the Agency’s
condemnation in the public eye.

The preceding list is not intended to be exhaustive; rather, it is offered as
a model of the procedures that may be derived from the principle of non-
agression. The important point here is not the procedures themselves, but
the methodology used in deriving them. Using the concepts of justice entre-
prencurship, restitutive risk and the presumption of invasion, I have en-
deavored to bring the standards of procedural law into the realm of deduc-
tive natural law. I have tried to show that there are no serious gaps in the
libertarian paradigm of natural law and noncoercion such that a monopolis-
tic government must step forward to fill these gaps.

If, as I have claimed, juridical procedures can be deduced from the prin-
ciple of noncoercion, then the procedures employed by a free-market Jus-
tice Agency can be judged as “correct” or “incorrect” using objective stand-
ards. It is not a matter, as Robert Nozick suggests, of the dominant Agency
imposing its procedures upon lesser agencies in order to protect its clients
from risky procedures. Rather, we may examine the procedures of all
agencies — Jncluding the dominant Agency —in order to assess the validity of
their procedures, as gauged by the entrepreneurial standard of public verifi-
cation. If any Agency uses “risky” procedures (or, more accurately, invalid
procedures), then that Agency is an ontlaw and subject to Third Party inter-
vention when it employs force.,

APPENDIX

For the purposes of this paper, we shall assume the libertarian theory of
rights and property to be correct. Human interaction, according to this
theory, may be divided into two broad categories: invasive and noninvasive.
These categories depend in turn upon the identification of property titles. A
title is a specification of ownership; to have a property title is to have right-
ful claim of use and disposal. For a person to use or dispose of property
without the owner’s consent is to violate the owner’s property rights,

An invasive act involves the transgression of property titles. An Invader
is one who so transgresses, and a Victim is the owner whose rights have been
violated. A noninvasive action is any action that does not involve such a
transgression.

Where two or more individuals interact with no violation of property
titles, we have a free state of affairs. Where at least one person violates
property titles, we have a coercive state of affairs. Coercion may involve




JUSTICE ENTREPRENEURSHIP 425

overt physical violence, or it may not. Fraud, breach of contract —such
actions, although they may be nonvxolent entail title violation and thus
qualify as coercive.

Violence (physical force) may be invasive or noninvasive. Violence used
to institute title violation is invasive. Violence used to counter an immediate
threat (defensive violence), or violence used to restore rightful control over
ong’s property or the equivalent in value (restitutive violence) are forms of
noninvasive violence. (Throughout this essay, “violence,” “physical force”
and “force” are used interchangeably.)

It is important to note that the libertarian theory of justice is concerned
not with the use of force per se but with the question of property titles. Lib-
ertarianism does not prohibit the use of force, or even the initiation of
force. If, for instance, the force used is restitutive, then it is justified, even if
force was not previously used by the Invader. Force is morally neutral: it
can be used to initiate a state of coercion or to eradicate a state of coercion,
As an example of the latter: if a thief retains his stolen property, then a state
of coercion exists between the thief and the Victim so long as the rightful
owner is denied control over his property. If the owner employs violence to
regain his property, then that violence terminated the coercive state of af-
fairs. (It must aiways be remembered that “coercion,” as used in this essay,
refers to a state of affairs that obtains among two or more persons when
there is a violation of property titles.)
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